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????????????????at it “need not determine whether the conflict in Afghanistan 
is international in nature,” opining that the issue was one “which may elude a 
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ?? The term “Common Article 3” refers to the third article of each of the Geneva 
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battlefield, such as “Attempt to Destroy an Aircraft of the Armed Forces of the United States,” 
“Attempt to Kill an Officer or Employee of the United States,” “Attempt to Murder a National 
of the United States,” “Engaging in Physical Violence,” “Possession of a Firearm,” and 
“Conspiracy to Possess a Firearm.”  ?????
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? ?? ??????????? ????? ??????????The Applicability of the Conventions to “Transnational” and 
“Mixed” Conflicts?? ??? ???? ????? ??????? ????????????? ?? ??????????? ???? ??? ????????
???????????????????????????????????????????????????????????????????????????????????????????
conflict in Afghanistan and parts of Pakistan is a “paradigmatic example” of a cross????????
?????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????? ??????????
ed., 2012) (claiming that intervention “on the side of the government (or at its invitation) 
???????? ?? ?????????? ??????????????? ???? ??????????? ??? ?????????? ??? ?????? ????????? ????? ???
international armed conflict”); Dapo Akande & Lawrence Hill????????????????????????????
???????????????????????????? ??????????????????????????????????????????????’?????????????–
49 (2015) (claiming that NIACs “include transnational military operations” and that NIACs 
can be “fought abroad”); Prosecutor v. Thomas Lubanga Dyilo, ????????? ????????????????
?????? ?????????? ?? ???? ?????? ???? ?????? ???????????? ??? ?????? ????? ??? ?????? ????????? ??? ???
?????????????? ?????????? ????? be one “arising between States” and, therefore, that outside 
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transnational NIAC.  First, the phrase “not of an international character” 
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an armed conflict that is “occurring ??? ???? ?????????? ??? ???? of the” State 
?????????????????????????????????????????????????????????????????????????????????
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International Committee of the Red Cross (ICRC) clearly reminds, “the 
?????????? ????????? ??? ??? ???????? ?? ???? ?????? ??????????????????????? ????? ??????
within the confines of a single country.”??? ? ??? ?? ???????????????? ???? ?????
????????? ??? ???? ????? ??????? ???????????? ???????? ????????? ??? ????? ???
applicable during an Article 3 conflict declares that it applies to “armed 
????????????????which take place in the territory of a” State party “between its 
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
(2006) (suggesting the need for a new category of “transnational armed conflict” that would 
be, inconsistently, an “internationalized” non????????????????????????????????????????????????
????? ??????? ???????? ?????????????? ?????? ?????????? ?? “Principled” Approach to the 
??????????? ??? ??????????????? ??????? ???????????? ??? ??????? ??? ????? ???? ??? ???????
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(“[N]on??????????????? ?????? ?????????? ???? ??????????? ??? ?????? ???????????? ?????? ???? ????????
armed forces or organized armed groups within the territory of a single State.”); United States 
???????????? ????????????? ?????? ????? ?????? ????? ?????? ??????????ommon Article 3 “applies 
?????????????????????????????????????????????????????nature”); ???????????? ???????????? ???????
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? ??? ????? ??????????????????????? ?????????????????????? ????ed. 2005) (“As the Taliban 
????????????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????”); Yoram Dinstein, Concluding Remarks, 
??? ?????????????????? ?????? ????????? ??? ???? ????????????? ???????? ???? ?????????
??????? ?? ??????? ????is eds., 2012) (“?rdinary military operations in Afghanistan” 
constitute “an IAC waged???????against the Taliban”); Jordan J. Paust, ????????????????????????
??????? ???????? ?????????? ??????????? ?????? ???? ?????????????? ???? ??? ?????????????? ?? ?????
???’?? ??? ????? ????? ???? ???????? ?????? ????????? V Query: Is there a Status of “Unlawful 
???????????”???? ???’???????????57, 58 (2006) (“[T]he law of international armed conflicts 
???????????????????????????????????????????????????????????????????????????????????????????????
???????????????government of that State.”).?
? ??? ????????????????????????? International Law Implications of the United States’ “War on 
???????”????????????????’?? ?? ????’??513, 533 (2009) (“One could justify the targeted strikes 
??? ??????? ??????????????? ??????????? ????? ????????????????? ??????????????????? ?????????? ?????
Afghanistan to Pakistan.”); Jordan J. Paust, ????????????????????????????????????????????????
????????????????????????????????????????????????????????????????’??????????’??????????–???
?? ????? ???????? ??????? ??????? Finding the Paradigm: Investigating Bin Laden’s Demise??
??????? ????? ??? ??????? ??????????????????????????????????????????????????????????????????????
(“Under the law of armed conflict, whether Bin Laden was armed or unarmed is essen??????????
????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????????????
??????????”); Benjamin G. Davis, ???????????? ???? ???? ???????? ???? ???? ??????? ????????
????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????
???? ??????????’?? ? ????????? ?????????????
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quite deadly, injurious, and continuous “al Qaeda and Taliban 
?????? ???????? ?????? ?????? ????????? ??????????? ????????????? ???
???????????????????????????????????????????????????????????????
?????????? ??????????????????????????????? ?????? ??????????????
armed conflict.”  The theatre of war has expanded to locations 
????????????????????????????????????????????????????? ?
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?????????????????????????????????????????????????????????????????????????????????
?????????? ???? ??????????????? ??? ??? ?????? ????????? ???? ??? ??? ??????????????
???????????
?????? ???? ?????? ??????????? ??????????????????? ????????? ??? ???? ??????
????????? ????? ??????? ???????????? ????? ???? ????????? ???? ????? ???? ??? ???
?????????????? ?????????? ??????? ???? ???????? ??? ??????? ???????? ?? ??? ????
??????? ??????????? ??? ????? ??? ???? ?????????? ?????????????? ???? ??????????
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????????????????? ????government’s witness?????????????????“indicated that during the 2009 
?????????? ??? ???? ???????????? ???? ???????? ?????????????????????? ????? ?????????? ????? ???
area within Pakistan”).?
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??? ?????????? ??? ???? ????? ??? ????? ???? ?????? ?? ??????? ?????? ??? ????????? ???? ??????????
???????????? ??????? ???????? ??? (“[A]ll cases of declared war or any other armed co???????
?????????????????????????????????????????????????????????????????????????????????????????????
conflict [that] may not be a party to the present Convention.” (alteration in original)?????????????
????????????????????????????, at 14 (“international conflicts”); ???????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????
??????????? ??????????? ?? ??????? ?????????????? ?????????? ??????????????
????????????????????????–???????????????????????????????tion between “international armed 
conflicts” and “non?international armed conflicts”).?
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? ??? ????? ?????? ??????? ??? ?????? ??? ????? ??????????????????????? ???????? ????? ???? ???????
??????? ?????? ????? ???? ??? ???–???? ???? ????? ?????????????????? ????? ??? ???? in the “War on 
Terror”: A Tragic Clash?? ??? ???? ???’?? ???’?? ??? ?????? ???? ??? ??????? ????????? ???? ??????
conflict remained international despite creation “of a successor regime” in view of several 
factors, including “the continuing involvement of certain non???????? ????????????????? ????
????????? ?????????? ??????????????????worldwide”); Prosecutor v. Kordić & Čerkez, Case No. 
?????????????? ?????????? ??????–109 (Int’l Crim. Trib. for the Former Yugoslavia Feb. 26, 
?????? ?????????????? ??? ??????????????????? ??? ????????? ??????? ?????????????????? ??? ??????
conflict); Prosecutor v. Blaškić, Case No. IT?????????????????????????–94 (Int’l Crim. Trib. 
?????????????????????????? ??????????????????????????????????????????????????????????????????
????? ?????? ????? ?????? (“???????? ?? ????????????????????? ????????? ????????? ???? ???????????
?????????????????????????????????????????????????????????????????? ?????????????????????????????
?????????????? ??????????? ?????? ????????? ??? ?????? ????? ??? ?? ??????? ????????? ???????” (internal 
?????????? ?????? ??????????? ????? ??? ??????? ???? ?? ?? ???–??? ?????? ?????? ????? ?????? ?????
existed when the U.S. sent troops into Mexico “prosecuting its rights by force of arms” against 
????????????????????
? ??? ???????????????????????????????????????????????????????????????????????????????????????
U.N.T.S. 331 (when interpreting a treaty, “[t]here shall be taken into account, together with 
???????????????????any relevant rules of international law”); Santovincenzo v. Egan, 284 U.S. 30, 
???? ??????????’?? ? ????????? ?????????????
 
????????????????????????????????????????????????????????????????????????????????
an armed conflict between a state and a “belligerent,” as famously 
??????????? ??????? ???? ????? ?????? ??????? ? ?????? ???? ??? ???? ????????????
?????????????? ????????????????????????????????????????? ???????????????????
???? ??? ???? ?????????? ????? ??????? ?????? ??????? ?? ?????????????? ??? ?????? ???




Hylton, 3 U.S. (3 Dall.) 199, 261 (1796); Henfield’s Case, 11 F. Cas. 1099???????????????????
(“Whenever doubts and ?????????? ?????? ????????? ??? ???? ?????????? ?????????? ??? ????????????????
??????????????????????????????????????????????????????????????????????????????????????????????????
maxims and principles of the laws of nations.”). ?
? ??? ????? ?????? ????????? ?????? ????? ???? ??? ???? ????????? ????? “recognition of 
???????????????????????????? ????? ???? ????????? ?????????? ??? ?????????????” and all the rights and 
??????????????????????????????????????????????????????????????????????????????????????????????
????? ???’?? ?????? ?????? ??????? ??? ??????? ???? ???? ??? ????? ???????? ?????? ???????
????????????? ??? ???10] (“The customary law of war becomes applicable to civil war upon 
recognition of the rebels as belligerents.”); Akande & Hill???????????? ?????? ???????? ???????
(“[W]here there was recognition of the belligerency of the insurgent group???????????????????????
would then apply in their totality.”); Konstantinos Mastorodimos, ??????????????????????????
?????????????????????????????????????? ???’???????????????????????????????????a conflict “is 
transformed into an international armed conflict” upon its recognition as a belligerency)???
Recognition of an armed conflict that is an “insurgency” to which some of the laws of war 
?????????????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????????????????????





??????? ?????????????? ?????? ??? ?????????????? ???? ???? ???????????? ???? ?????????????? ???? ????
??????????????????????????????????????????????????????????????????????????????????????????????
lawful rights until they became “belligerents”); Modoc Indian Prisoners, 14 Op. Att’y Gen. 
????? ???? (1873) (“[A]s [the Modoc Indians] frequently carry on organized and protracted 
???????????????????????????????????????????ct to those rules of warfare.”).?
? ??? ????? ?????? ????? ?????????? ????????? ??????? ??? ???? ?????????????????? ????????? ???
?????????? ?? ??? ????????? ???????? ??????????? ????? ?????? ????? ????? ???????? ????? ??? ??????
???????? the 1949 Geneva Conventions are “part of conventional international humanitarian 
law which has beyond doubt become part of international customary law”); ??? ???????????
?????? ???? ??????? ??? ???? ???? ??? ?????? ????????? ?? ??????? ??????? ????????????? ???
?????????“In practice, the Geneva Conventions are of virtually universal application and are 
generally considered to embody customary international law.”); ??????? ??? ???? ??????
?????????????????????’????? ??????????????????????????????? ??? ?????????????’??
??????????????????????????????????????????–????????????9) (“GPW is the universally 
?????????????????????? ???????????????????????????? ??? ????????????????????????????????????????
law.”) [hereinafter ?????????????????????????????? ??????????????????????????????
???????????? ??????????????????????????????????????????????????????????????
?????? ???? ????????? ??? ?????? ???? ??? ?????????????????? ????
 
????????????to include a “belligerent” so that the treaty provisions applicable 
????????????????????????? ??? ??? ?????????????? ?????????? ????? ????????? ? ??? ????
event, it is well recognized that a “belligerency” is an armed conflict of an 
????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????
????? ???????? ??? ???? ???????? ??? ???? ?????????????? ?????? ????????? ???
????????????? ???? ???????? ???? ???? ??? ?????? ??????????? ??? ???????????? ???
???????????????????????????????????????????????????????????????????????????
???????????????????????????? ???????????????? ????????????????????????? ?????
United States’ entry into the war further internationalized the armed conflict 
??? ???????? ???????????? ??????????? ??????? ?????????????????????? ?????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ??? ?????????????????????????????????????????????????????????????????????????????????????????
armed conflict with a recognized or unrecognized “Power” that is not a Party to the Conventions. 
????????????????????????????????????????????????????????????????????????????????????????????
(referring to “a belligerent, or belligerents, not bound by” the Convention as a relevant Power 
????????????????????????????????????????????????????????????????????????????????????????????
????????? ???????’?? ?????????????????????????????????????????????????????????????????????????
legitimate government “recognition of insurgents as belligerents”); ?????? ?????????? ??????
?????????????–9, n.9 (“The ‘armed forces’ of a Par??????????????????????????????????????????????
?????? ???????? ??????? ???? ???????????? ???? ?????? ?? ???????? ???????????? ??? ??????????? ???? ????
?????????????????????????????? ??? ??????????? ??? ????????????????????????????????????????????????
??????????? ??? ??? ????????Party.”).  The language of the Naval Handbook is nearly an exact 
?????? ????? ???????? ?????? ??? ??????? ????????? ??? ? ???? ????????? ??????????? ??? ???? ???????
???????????? ??? ??? ??????? ?????? ???? ????????? ??? ???? ??????????? ??? ???????? ??? ??????????????
?????? ??????????? ????? ??????? ????? ??? ?????? ??????? ?????? ?? ????????????? ??????? ????????? ?????
Geneva Protocol I expressly applies to “armed conflicts in which ???????? are fighting,” for 
example, “against????????????? ???????????????????? ???? ????????? ??? ?????? ?????? ??? ?????determination.”  
??. art. 1(4) (emphasis added).  Such an armed conflict is identified as one of “the situations 
referred to in Article 2 common to” the Geneva Conventions (or an IAC—?????????????????????
????????????????????????????????????????????????–???????
? ??? ????????????????????????????????????????????????
? ??? ?????????????????????????? ????????????????????????, at 38 (“????????????????????????????????
?????????????? ?????????????????????????????????????? ????????????????? ?????????? ??? ???????? ????
????????????”); 2 ????????? ???????????????????????????????–????????????????????????????
???? ed. 1952) (“[O]nce belligerency has been recognised the conflict becomes one of an 
international character with the result that the provisions of Article 2 apply.”); ?????????? ????
?????????????????’???????????????????????????????????????? ??? ??????????????????
?????????????????????? ????????????????????if “the insurgent party has been recognized as a 
????????????” then “????????????????????????????????????????????????????lied”).?
? ??? ??????? ??? ??????? ???? ??? ?????? ?????? ???????? ??????????? ??? ????????????? ?????? ????
??????????????????????’?????????????????????????????
? ??? ???????????????????????????????? ?????????????????? ???????????????? ????????????? ????
??????????????????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????
??????????????ation that the earlier “conflict was international” in nature); ??????????????????????
??????????????????????




????? ???????? ?????????????????? ???? ?????? ????????? ?????? ??? ???? ?????d States’ 
?????????????????????????????????????????????????????????????????????????????
??? ????? ??????????? ??? ??????????????? ? ????????? ???????? ??????????? ????
???????? ?????????????? ????????????????????????????????????? ??????????? ?????
?????????????????????????????????????????????????????????????????????????????
???????? ?????? ????????? ??? ?? ???????? ? ??? ?????? ???? ????????? ??? ????????
????????????????????????????????????????????????????????????????????
The Taliban has been and remains a “belligerent” within the meaning o??
???? ?????????? ????? ??? ???? ???? ??? ???? ????? ????? ???? ???????? ???? ?????
???????????? ????????? ??? ???? ?????????? ??? ????????????? ?????????? ?????




???? ??????????? ?An international armed conflict will end “when the l?????????
has been fired” and “the general close of military operations will be the final 






? ??? For further discussion regarding criteria for a “belligerency,” see ?????????????????????????
???? ??? ????? ????? ? ???? ????? ??????????? ??? ???? ??????????? ??????????? ?????? ????? ???? ???
????–21 (“Recognition of belligerency by the legitimate government of the State??????? ????????
??????? ??? ????????? ??? ?????? ?????? ? ?????? ???????????? ??? ??????????????????? ???? ??? ???????? ?????
??????????? ????????? ??? ?????????? ???????? ??? ????????? ????????n of conflict.”); Tom Farer, 
Humanitarian Law and Armed Conflicts: Toward the Definition of “International Armed 
?????????”? ??? ??????? ??? ????? 37, 69 (1971) (“A conflict might be deemed to be 
?????????????????? ??? ???? ??????? ???????? ??????? ?????? ?????? ???? ????????????????? ??????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????





??????? ?????????????????????????? ?????????? ??? ??????? ? ????????????????????????? ??? ??????
????? ??, art. 3(b) (“[S]hall cease???????on the general close of military operations.”); 
?????????????????????????????????????????????????????, at 68 (“When there are several 
??????? ??? ???? ????? ??? ???? ??????? ???? ???????? ?????? ??? ????????? ??????????? ?????? ????? ????
????????? ?????????? ??? ???????????? ???????? ???? ?????????????? ??? ?????? ??? ?? ??????????? ???????? ???
war.”); FM 27??????????????????????????(“[T]ermination????????????????cessation of hostilities.”); 




?????????? ????? ???????????? ???? ??????? ??? ??? ?????? ?????????? ??? ???
??????????? ?????????? ????? ?? ??????????????? ??????????? ????? ????????? ????
????????? ?????????? ??????? ??? ????????? ??????? ???????????? ???????? ???? ???????
??????? ?????????? ????? ????? ??????? ?????????????? ??? ???????????? ????




??? ???????? ???????? ???? ???????? ???? ???????????? ?????????? ????????????
?????? ???????? ???? ?????????????? ??????? ??????? ??? ???????????? ??? ?????????
?????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????? ????????????????????????????????
??? ???? ????????? ??? ?????????? ??????????? ?????? ????? ?? ????????? ??? ?????????
????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????
??????? ?? ?????? ????????? ?????????? ??????? ???????? ??????????? ??? ???????
???????? ???????? ???? ??? ???????? ?????? ??????? ???????? ?? ??? ??? ????? ???
?????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
????????????????????????, at 33 (“????????????????????????????????????????????????????????????
????????? ???????????????????”).  As Yogi Berra once proclaimed, “it ain’t over till it’s over.”??
? ??? ??????? ?????? ????? ???? ??? ????? ???????? ??? ??????? ??????? ???? ???? ??????????? ??? ????
????????????????????????’?? ???????????????????????
? ??? ?????????????? ??????????????????????? ?????????????????????????????????????????
??? ???? ??????? ???? ????????? ??????? ??? ????????????? ??? ???????????? ?????? ????? ???? ??? ???
??ommon Article 3 “does not give???????any immunity”); ??????????? ?? ??????????????
?????? ???????, at 384 (“Combatant status???????exists only in international armed conflicts.”); 
????? ???????? ????????? ???????? ??? ?????????????? ???? ???? ??????? ???????????????????
armed conflicts do not “provide for combatant privilege within the meaning of immunity from 
prosecution for lawful acts of war”); Jens David Ohlin, The Combatant’s Privilege in 
????????????????????????????????? ???????? ??? ???’????? ????? ???–???????? ??????? ???????? ????
customary rule and “orthodox position” is that combatant immunity is entirely a creature of a 
IAC and that “drafters of the Geneva Conventions and Additional Protocol II refused to codify 
one” with respect to a NIAC, bu????????????????????????????????????????????????????????????????
????????????????????
? ??? ??????????????????Mohammed v. Sec’y of State for Def., [2015] EWCA ??????????????????
?????–????????????–???????????????????–?????????????????????????????????????????????????????????











??????????? ??? ???? ?????? ??????? ??? ?? ?????? ??? ??? ?????? ????????? ??? ???
????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????? ????
???????? ??? ??????????? ??? ???? ????? ?????????? ???? ????????? ??? ???? ??????? ????
???????? ??? ?????? ???????? ???????? ???????? ???? ???? ??? ???? ???? ??????????
assure such status for “[m]embers of the armed forces of a Party ??? ????
?????????? ???????? ??????????? ??????????? ??? ?????????? ?????? ???????? ????? ???
such armed forces,” and “[m]embers of regular armed forces who pro?????
??????????? ??? ?? ??????????? ??? ?????????? ???? ??????????? ??? ???? ??????????
Power.”??? ? ????????? ??? ???? ??? ??? ??????? ????????? ?? ??????????? ??????
portions of the GPW by recognizing that “[m]embers of the armed forces of 
???????????????????????????????????????????????????????????????????????????????????
participate directly in hostilities,”??? and “[a]ny combatant, as? ???????? ???
????????????????????????????????????????????????????????????????????????????????
war.”???





??????????????????????????????????????????????????????????”); Hamdi v. Rumsfeld, 542 U.S. 507, 
????????????????????????????????????????????????????????????????????????a person who “was taken 
???????????????? ?????????????????????? ???????????????????????????? ?????????????????????????? ????
?????????????????????????????????????the Third Geneva Convention”??????????????????????????
???? ???????????????? ??? ???? ????????? ??? ?????????????? ????????????? ???? ???? ???
???????????????????????????????? (“The armed forces of a party to a conflict consist of al?? ????
?????????? ?????? ???????? ???????? ???? ??????? ? ????? ????? ????????????????? ???? ?????????? ??????
integrated into the armed forces.”)?? ????? ???? ???????? ?????? ????? ???? ??? ????? ??????
(“Members of the armed forces??????????????? ?????????? ??????? ??????? ???? ???????? ???????? ????
liabilities) by virtue of that membership.”); ????????????????????????????????????–????????
(“??????????????????????????????????????????????????????????????????????????????????????????????
as prisoners of war in accordance with GPW.”). ?
? ??? ?????????????????????????????????????????????????????????????????????????? ??????????
??????????? ?????? ????? ??, at 515 (“All members of the armed forces are combatants.”); 
??????????? ???????????????????????????????????–79 (“[O]nly combatants have the right?
to participate directly in hostilities.”).?
? ??? ??????????????????????????????????????????????
?????? ???? ????????? ??? ?????? ???? ??? ?????????????????? ????
 
?????????????????????????????????????????????????? ????????????????????????
???? ???????????? ??????? ??? “belligerent?” and members of its armed forces 
????????????????????????????????????????????????????????????????????????????
Code declared: “All soldiers, of whatever species of ?????? ???? ???? ????
??????? ??? ???? ??????? ??? ?????? ??? ???? ???????? ????????? ???? ?????? ???? ????
???????????????????????????????????????????????????????????????????????????????
??????????are prisoners of war.”???? ??????????????????????????????????????????
are “????ect to no punishment for being a public enemy.”????????????????????
??? “soon as a man is armed by a sovereign government and takes the 
soldier’s oath of fidelity, he is a belligerent; his killing, wounding, or other 
??????????????????????????????????????????offenses.”???
????? ???????? ??? ???? ?????????? ?????????? ??? ??????????? ??? ??? “??????
??????”? ???? ????? ??????? ??????? ??? ???? ????? ??? ???? ??? ????? ????????
?????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????




???? ???? ????????? ???????? ??????????? ????? ??????? ????
?????? ??????? ?????? ???????? ???? ?????? ??????????
????????????
???? ????? ????? ???? ?????? ???? ?????????? ??? ??
???????????????????






? ??? ???? ????? ??? ???????? ???????? ????? ???? ??????? ?“?????????????????? ?????????? ?????????
??????????????????????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????.”???????????????????????????????















different categories subject to the laws of war: “armies,” as well as the 
“militia and volunteer corps?”?????????????????????????????????????????????????
?????????????????????????????????do not “constitute the army, or form a part 
??????”??????????ore, under the Hague Convention, “armies” have such a status 
without further limitations, as do members of an army.  Further, the “laws, 
???????? ???? ?????????????”?????????? ???????????????? ???????? ????“right to be 
????????????????????????????”???
???????????????? ????? ????????? ??? ???? ??? ???? ???? ??????????? ??? ?????????????
???? ??????? ??? ???? ????? ????? ???? ????????? ???? ???????????? ??? ????????
???????????? ????? ??? ???????? ?? ?????? ???????????? ????? ????????????? ??? ??
???????????? ? ???? ??????????? ??? ???? ?????? ??? ???????????? ??? ???????? ?????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ??? ??????? ??????????????????????????????
? ??? ???????????????????????????, annex, art. 1 (“The laws rights, and duties of war apply not 
only to armies, but also to militia and volunteer corps.”).?
? ??? ??? ??????? ???part of the army, the militia and volunteer corps “are included under the 
denomination ‘army.’?” ??????
? ??? ???????
? ??? ???? ??????????????? ???????????????????????????????? ???????????????????? ??????????????
?????? ??????????? ??????? ?????????????? ??? ???????????? ????? ???????????? ??????? ??? ????
?????????????? ?????? ??????????? ??? ??? ???? ??? ???’?? ??? ????? ???? (2011) (“This undisputed 
???????????????????????????????????????????????????????????????????????????????????????????????
???? ???? ??? ????????? ??? ???????? ?? ??? ???? ???? ??? ???? ???????????? ??????????? ??? ???????
belligerent, or combatant.”); W. Hays Parks, VI Special Forces’ Wear of Non??????????
?????????? ??? ???’?? ??? ?????? ???? ??? ????? (2006) (“Historically, regular military force 
??????????????????????????????????????????????????????????????????????????????????????????????????
of war status for members of the armed forces existed without precondition in treaty law.”).?
? ??? ???? ????? ?????? ????? ??? ????? ???????????? ? ???? ????? ??????? ??? ????????????? ????????? ???
?????????????????????????????????????????????????????????????????’?????891, 894 (2002) (“It is 
???????????????????????????????????????????????????????????????????????????????????????????????
????? ????????? ???????? ??????? ???????????? ?????????????? ?????? ????? ??????? ?????????? ??? ???? ??????
forces of a party to the conflict.”)?????????????????????????????????????????????????????
??, at 512 (“Wearing or not a uniform or outfit is not a decisive criterion for the status of the 
individual concerned”); ???????????????????????????????(“[T]he wearing of a uniform or, more 
??????????? ??????? ?? ?????? ???????????? ????? ????????????? ??? ?? ?????????? ??? ???? ?? ????? ???? ????
requirement for members of the armed forces.”); 2015 ???????????? ?????? ????? ???? ??? ????
(“The text of the GPW does not expres?????????????????????????????????????????????????????????
???? ?????? ??????? ??? ?? ??????? ? ?????? ?????? ????????????????? ??? ???? ?????? ??????? ??? ?? ??????
?????????????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????.”); Ohlin, ???????????????????????????????????????????????“?????????
that members of the armed forces are exempt from the four criteria”).?
?????? ???? ????????? ??? ?????? ???? ??? ?????????????????? ????
 
which applies to “[m]embers of the armed forces of a Party to the conflict, as 
????? ??? ???????? ??? ????????? ??? ?????????? ?????? ???????? ????? ??? ?????
forces,”??? or in Article 4(A)(3), which applies to “[m]embers of regular 
?????? ??????? ???? ???????? ??????????? ??? ?? ??????????? ??? ??? ?????????? ????
recognized by the Detaining Power.”??? ? ??????????????????? ??? ???? ??????
??????? ???????????????????? ??? ???????? ???????? ??? ???????? ??? ??? ??????????????
?????? ????????? ????? ????? ??????????? ????? ???????????????? ???? ????? ?? ??????
??????????????????????????????????????????????????????????????????????????????????
??? ???? ????? ??? ???????? ???????? ???? ???? ??? ????? ??????????? ???????? ????
??????????????????????????????????????????????????????????
????? ???????? ??? ???? ??????ition of “feigning of civilian, non???????????
status”??? during combat while attempting “to kill, injure or capture an 
adversary by resort to perfidy,”?????????????????????????????????
?? ?????????? ???? ?????? ????? ??? ??? ???????? ??? ??? ?? ?????????





? ??? ???????????????????????????? ??????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????675, 757 (2004) (“Even U.S. Special 




?????????? ???? ????????????? ??????????? ?????????? ???? ???? ???? ?????????? ??????? ??? ????
?????????????????????????????????????????????????????????????????????’?????????????????????
115 (2004) (“A literal, historical and teleological readin?? ??? ???????? ????????????????? ????? ????
????????? ???????? ??? ???????? ?????? ??????? ?????????????? ????? ???????????????? ???????? ? ????
????????? ?????????? ???? ??????????????????is solely membership.”); Parks, ?????? ????? ???? ??? ???
(“Wearing a partial uniform, or ????? ????????? ?????????? ??? ???????? ????? ??? ??? ?????????
??????????????? ?????????????????????????????????????????????????????????????????????????????????????
???????????????????????”)???????????????????????????????????????????????????????????????????????
????2015) (“Parks testified that the criteria set forth in Article 4(A)(2) applied in this case, even 
for combatants qualifying under Article 4(A)(1) and 4(A)(3).”); United States v. Lindh, 212 F. 
?????? ??? ????? ???? ????? ?????? ???? ?????? ?????????? ???? ???????? ?????????? ??? ???????? ?? ????
attempting to rewrite the text of the multilateral treaty because of an allegedly “absurd result”).  
The ICRC had early stated that it “assumes” that members of armed forces would wear 
distinctive signs or insignia that “can be immediately recognized.”  ??????????????????????????






???? ??????????’?? ? ????????? ?????????????
 
???????????? ???? ??? ???? ???? ?????? ?? ????????? ??????? ???? ?????
??????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????
????? ?? ?????? ???????????? ????? ????????????? ??? ?? ?????????? ????? ?????? ?????




????? ???? ???????????? ???????? ??? ???? ???????????????????? ????????????? ???? ????
???????????????????? ??? ???? ??????? ??? ???????? ????????? ??????????? ???? ???? ????
???????? ?????????????????????????????????????????????????????????????????
??????? ??????????????? ?????????????????????????????????????? ?????????????????
?ave subsequently claimed that members of the Taliban’s armed forces 
?????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ??? ?????????????????? ????????????????????????????????????????????
? ??? ???? ??????? ????????? ??? ?????? ????? ???? ????? ??????? ???????? ?????? ????? ???? ????????
??????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????to “distinguish himself” in certain instances as long as “he carries arms 
openly” at certain times. ???? ????????????????????????????????????????????????????????
???????????????–???(noting Article 44(3) does not allow “a combatant to have the status of a 
???batant while he is in action, and the status of a civilian at other times”)????????????????????
???? ??? ??–??? ???????? ?????????? ???????? ?orces in Afghanistan had at times “dressed in 
indigenous attire” and “civilian clothing”); Paust, ???????? ??????????????? ??? ????????? ????????
???????????????????????????????????????????????????????????????????????????????????????????????




? ??? ??????????????????????????????????????????????????President Bush’s decision to deny POW 
status to captured Taliban personnel was a “manifest departure from, and indeed violation of, 
the basic principles of international humanitarian law”); Aldrich, ??????????????? ??? ???–????
??????? ???????????????????????? ?????????????? ?????????????? ????????????????????????
???? ???????? ??? ?????? ???????????? ??????????? ???? ?????? ?????????? ?? ?????? ??? ????
??????????–??????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????’?????????????????????????????? ???????
??????????????? ???????????????????????? ???????? ????? ???? ??????????????? ???????????????
???? ???? ??????????? ??? ???? ??? ???’?? ??? ???? ???? ???????? ?????? ????? ??????? ??? ???????????
????????????????????????????????????????????????????????????????? ????????????????????????
?????????????????????????? ????? ????????????????????????????????????????????????????????????
?????????? ??? ?????????? ?????????? ??? ????????’?? ??? ?? ????????? ??????? ????? ???? ????????
??????? ???????????? ?? ???????? ???????? ????????? ????????? ???????????????? ??????
???????????????? ??? ??????? ??? ????? ?????? ????–??? ???????? ??????? ??? ??????? ???????????
?????????????????????????????????????????????????–?????????????????????????????????????????
????????????? ??????????????Use and Abuse of the Laws of War in the “War on Terrorism?”????
?????? ???? ????????? ??? ?????? ???? ??? ?????????????????? ????
 
The United States’ failure to conform to international standards is 
????????? ??? ???? ????? ????? ?????????? ??????? ??? ?????????????? ? ??????? ????
?????????? ???? “been a follower of??????????? ????? ??? ???? ???????? ???
Afghanistan,” was “the commander” of a military unit that “received 
instructions from” and “permission from” a Taliban leader, “plotted with the 






Taliban, a belligerent and “an authority not recognized by the Detaining 
Power” within the language of Article 4(A)(3)??????
???????????????????????????????????????? ????????????????????????? ????? ????
defendant “was associated with the Haqqani Network, a Taliban????????????
group of militants,”??? ??? chose to classify “the Haqqani Network and the 
Taliban” as “groups [that] are n??????????? ???????????? ??? ?????????? ??????
forming part of a party to the conflict.”??? ? ????? ??????????? ??? ???????? ???
????????? ????? ???????????????? ????????????????????????????????? ????????????
?????????????????????????????????????????????????????????????????been and is “a 
Party to the conflict” within the language of Article 4(A)(1)????? ?????????????







????? ?????? ???? ??????? ???????????????????????????????????????????????????????????????????
(“We have already explained why the Taliban should be considered a ‘government or an 
authority’ for purposes of Article 4(A)(3).  The Taliban military force?? ??????? ????? ???
considered ‘regular armed forces’ for purposes of 4(A)(3).”); Steven R. Ratner, ??????????????
??????????????????????????????????????????????????’?????905, 911 (2002) (“[A]rmed Taliban 









???? ??????????’?? ? ????????? ?????????????
 
???????????????????????????????????? ????? ????????????????????????????? ?????
inappropriate. Article 4(A)(2) expressly applies only to the “[m]embers of 
?????? ????????? ???????????? ??? ?????? volunteer corps” ???? ???????? ????? ???
????????????????????????????????????????????The district court’s denial of ????
????????????????????????????????????????????????????????????????????????????






?????????? ??? ?????????? ????????? ?????? ???? ?????????? ????? ??????? ???? ????
???????????????????????????????????????????????????????? ??????????????????????
????????? ????? ??????????? ??? ??? ?????? ?????? ??? ???? ?????????????? ??????????




????? ????????? ??? ????????? ???????? ??? ????? ??? ??? ???????? ??????????? ??????
????????? ????? ?????????????????????????????? ????????? ???? ?????? ??????????




? ??? ????????????????????????????????????????–??????????????? ? ???????????????????
???????????????–???????????????????????????????????????????? ???????????????????????????????
????? ???????? ??? ???????????? ?????????? ??? ????????? ????????? ???? ????????? ??? ????????? ????
?????????????????????????????????????????????????????????????????, Annex, art. 42 (“Territory is 
considered occupied when it is actually placed under the authority” of the occupier).?
? ??? ????????????????????????????????????????????????????????????????????????????? ?????????
?????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????? ?????????????????????????? ?????????????? ???????????????????????
??? ????????????? ?????? ???????? ????? ???? ?????????transfer is a “grave breach?”? ???? ????? ???????
?????? ???????? ?????????????? ????? ???? ??????? ??????? ???? ????????? ????????? ??? ??? ???????????
???????????????????????????????????????????????????????????????????????????????????????????????
??????????????? ????????????????? ???????????????????????????????????????????????????
??????? ??????? ????? ?? ???????? ?? ?????? ??? ??????????? ?????????????? ???? ???? ????????
?????????????????????ed. 1955) (“?????????????????????????????????????????????????????????????????
in question to the State in whose territory he was apprehended.”).?
? ??? ??????????????????–??????????????????????????
?????? ???? ????????? ??? ?????? ???? ??? ?????????????????? ????
 
????? ?????????? ? ????????????????????? ???? ???????? ?????? ????? ??????????????
??????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ??? ????? ?????? ??????? ??????? ??? ??????????? ?? ??????? ??? ???? ?????????? ??????? ????
?????????? ??????????????????????????????????????????????????????????–??????????
(“Many of the defendants seem to assume that by merely characterizing a person as a partisan 
??????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????????????
?????????? ??? ?????????????????????? ????????? ????? ??? ???? ????????? ??????? ???????????????????????
????????? ????????????????????? ????????????????????????????????????????????????????????? ????
enemy.  This is contrary to the law of war.”); United States v. List, 11 ??????? ??? ????
?????????? ??????? ???? ??????????????????? ?????????? ?????? ???????? ???????? ????
???? ??, at 1236 (1950) (“It cannot be questioned that acts done in times of war under the 
????????????????????????????????????????????????????????????????????????????????????????????????
soldiers if the acts are not prohibited by the conventional or customary roles of war.”); 
???????? ??? ????????????? ???? ????? ????? ???? ??????? ???????? ???? ???????????? (“It must be 
remembered that legitimate ‘acts of warfare,’ however murderous, do not justify criminal 
conviction. In Ex parte Quirin, we cautioned that military tribunals can punish only ‘unlawful’ 
combatants; it is no ‘crime’ to be a soldier.” (citation??????????????????????????????????????????
47 (1946) (Rutledge, J., dissenting) (“[W]e have no question here of what the military might 
????????????????????????????????????? ????????????????????????????????????????????????????????
???????????????????????????ttle is to kill.”); Underhill v. Hernandez, 168 U.S. 250, 253 (1897) 
(“[I]f actual war has been waged, acts of legitimate warfare cannot be made the basis of 
individual liability.”); Freeland v. Williams, 131 U.S. 405, 416 (1889) (“[F]or an act done in 
????????????????????????????????????????????????????????????? ???????????????????????????????????
no civil liability attached to the officers or soldiers who acted under such authority.”); Dow v. 
???????????????????????????(1879) (“[T]his doctrine of non????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????
the National army when in the insurgent States.”); Coleman v. Tenn., 97 U.S. 509, 515????????
(“Officers and soldiers of the armies of???????????????????????????????????????????????????????
of the enemy, or amenable to his tribunals for offences committed by them.”); United States v. 
Calley, 22 C.M.A. 534, 540 (1973) (“While it is lawful to kill an enemy in the heat and 
????????? ??? ????? ???? ??? ????? ????? ?????? ?????? ??? ???? ????? ????? ???? ?????????????? ???????”?
?????????????????????????????????????????????????????????????????????????????????????????????
????? ?????? ???????? ????“essential purpose” of the GPW “is to protect prisoners of war from 
???????????? ?????????????????? ????????????? ?????????????????”???????????????????????????????
288 F. Supp. 957, 987 (D.P.R. 1968) (“????????????????????????????????????????????????????
????????????????????????????????????????????”)???
? ??? ?????????????????????? ? ??????????????????????????, at 384 (“[C]ombatants entitled 
????????????????????????????????????????? ?????????? ???????????????????? ??? ????????????????????????
acts that do not violate international humanitarian law.”); ?????? ??? ????????? ??
??????????? ??? ??????????? ???? ???? ???????? ?????? ??????? ??????? ???? ??????
???????????????????????????? ????????712 (1961) (“Clearly the rules of warfare would be 
??????????????????? ???????????????????????????????????????????????????? ??????????????????????
????????????????????????????????????????????????????????????????????????????????????????????????
??????? ??? ???? ?????????? ??? ????????? ???? ??????????? ???? ??????????? ????? ????? ???? ???????? ??
complete defense for the violent acts charged.”); ???????? ???????? ?????????? ????
????????? ??? ????????? ????????19 (1970) (“War consists largely of acts that would be 
??????????????????????????????????????????????????????????????????????????????????????????????????
?????? ??? ???? ??????? ??? ????? ???????? ???? ?????? ??? ???? ????? ?? ???????? ??? ????????? ????? ????




??? ??????? ????????????? ???????????????? ??? ?????? ??????? ??? ?? ??????? ????????
people, or those “belligerent” during an armed conflict of an international 
??????????? ? ???? ?????? ?????????????? ???? ???? ????? ??? ??????????? ????? ??????
????? ?????????? ????????? ???????????? ????? ????? ??? ????????? ???? ??????
?????????????????????????????????????????????????????????????????????????????
for members of the Taliban “could afford leg??? ??????????? ??? ???????????
??????? ???????????? ?????????? ?????” and could “arguably include suicide 
???????? ???? ?????? ?????????? ??????????? ????????? ??????????? ??? ???????? ???
association with armed groups.”???????????????????????????????????????????????
“peripheral groups” or to groups “working in association” that were not part 




??????? ???????? ????? ???? ??????? ?????? ?????????????? ???? ???????? ??? ??????
?????????????????????????????????????????????????????????????????????????
??????????? ?????? ?????????? ???????? ?????? ?????????????? ??????????????? ??? ??
?????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????
???????? ???? ????????? ?????? ????????? ???????? ?????? ????? ???????? ?????????
??????????????????????? ????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
?????????? ????? ???? ????? ??? ????????? ??? ???? ??????????? ???? ???? ??????????? ??????????? ??? ????
laws of war.”); ?????????? ?????????????????? ???? ?????????? ?????? ??? ?????????????
????42 (2002) (“Combatants are persons who are authorized to use force.  As long???? ??????
?????????????????????????????????????????????????????????????????????????????????????????????????
criminal pursuit.”); Issacharoff & Pildes, ?????? ????? ???? ??? ????–??? ???????? ?????????????
“immune from prosecution” unless they commit “war crimes”);???????? ???? ???????????????
????????????????????????????????????????????916(c) (2012) (“[K]illing an enemy combatant in 
battle is justified.”); ?????? ?????????? ?????? ????? ??, at 490, 492 (“The Convention’s 
??????????? ??????????? ??? ????? ????? ??????? ???? ??? ???????????????? ???? ??????? ???????? ???
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